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PRESENTATION

The ninth issue of the Sur Journal is dedicated to the commemoration of the sixty years of the
Universal Declaration of Human Rights. The articles on this subject were chosen in collaboration
with the International Service for Human Rights (ISHR).Two main issues were addressed in the
selected articles: the indivisibility and the universality of human rights. These two issues were
initially raised sixty years ago by the Universal Declaration of Human Rights as the pillars of
international human rights law. In this ninth issue of the Journal, they are revisited under an
especially critical light.

The issue of indivisibility is analyzed by both Eitan Felner and Fernanda Doz Costa.
Felner adopts a pragmatic perspective: how can economic and social rights not only be recognized
as human rights, but also be effectively implemented? The author proposes a methodological
framework to assess whether or not a State has violated human rights obligations related to this
set of rights. He also reveals some of the challenges in identifying violations of economic and
social rights. Doz Costa approaches the issue from a conceptual perspective, discussing the
possible connections between human rights and poverty.

Anthony Romero, Executive Director of the American Civil Liberties Union (ACLU), in
an interview with Conectas Human Rights, sheds light on how important the human rights
movement is for the protection of individuals in the currently most powerful country in the
world, a country that has “'seen a remarkable loss of human rights” in the last eight years. In
Romero’s words: “'[tlhe existence of a global human rights movement is actually, for this very
reason, vitally important. Even if one government of one country sets back human rights, there
is a movement of leaders and human rights NGOs that can keep the pressure on and keep
pushing for advances in human rights.”

Katherine Short ‘s paper analyzes to which extent the Human Rights Council has been
successful in overcoming the over-politicized approach adopted by the former UN Commission
on Human Rights. Short highlights, however, that the Council’s effectiveness has been partially
“undermined by both its failure to implement mechanisms to prevent its own membership to
include acknowledged human rights violators and its continuing inability to harness US support.”

This issue of the Sur Journal also includes an analysis of the UN human rights system
from an internal perspective: the perspective of Paulo Sergio Pinheiro, former UN Special
Rapporteur on the Situation of Human Rights in Myanmar (2001-2008), former UN Independent
Expert for the Study on Violence against Children (2003-2006), and former UN Special



Rapporteur on the Situation of Human Rights in Burundi (1995-1999). Pinheiro is currently
member of the Inter-American Commission on Human Rights.

This issue of the Sur Journal also includes three thought provoking articles by Barbora
Bukovska, Jeremy Sarkin and Rebecca Saunders. Bukovska defends an idealistic view of human
rights organizations, a view that is not content with mere normative achievements in the field.
According to the author, as human rights should always result in concrete protection for victims
of violations, Bukovska highlights the need to bridge the gap that frequently exists between
international human rights organizations and the actual victims of violations.

Sarkin examines the historical development of African prisons from colonial to modern
times, raising two issues: first, he understands that African prisons current conditions are in
great part a legacy of colonialism; second, he argues that overcrowding and violence are a
widespread problem in prisons all over the world.

Finally, Saunders criticizes the system of transitional justice established in South Africa
after Apartheid. In her own words, her article addresses “what is gained and lost when expressions
of human suffering are translated into a standardized language of human rights.” The author
also questions the priority given to national over individual forms of healing.

These three articles invite discussion. We therefore invite readers to respond either with
another article or with a three-to-five-page essay. Articles and essays will be subjected to the
Journal’s selection process, and hopefully will encourage further discussion on these key issues.

We would like to thank the following professors and partners for their contribution to the
selection of the articles for this issue: Andre Degenszajn, Andrea Pochak, Fabian Sanchez,
Flavia Piovesan, Habib Nassar, Inés Lafer, Juan Amaya Castro, Kwame Karikari, Lucia Nader,
Magdalena Sepulveda, Mustapha Al-Sayyed, Olga Espinosa, and Richard Pierre Claude. We
would also like to inform that Profesor Upendra Baxi (Warwick University) has accepted our
invitation to join the Sur Journal Editorial Board.

Finally, we would like to announce that the next edition of the Sur Journal will be a
special issue on “‘People on the Move: Migrants and Refugees’, to be published in collaboration
with the Office of the UN High Commissioner for Refugees (UNHCR). The journal will also

carry articles on other human rights topics.

The editors.



‘ — Currently, she works as ESCR Researcher in the Americas Program at the
International Secretariat, Amnesty International.

Email: fernandadozcosta@hotmail.com

ABSTRACT

There is still lack of conceptual clarity in the notion of poverty as a violation of human rights.
This is a problem for human rights practitioners that take the indivisibility of human rights
seriously, understand the centrality of poverty in the plight of many human rights victims and
want to work professionally, through binding internationally recognized human rights
obligations, in the fight against poverty. This paper tries to clarify the conceptual gap. It
presents a critical summary of the most important attempts to conceptually clarify the
connection between poverty and human rights from an international human rights law
perspective. It analyzes different conceptual frameworks, their strengths and weaknesses. The
paper identifies three different models for linking both concepts: (1) theories that conceive
poverty as per se a violation of human rights; (2) theories that conceptualize poverty as a
violation of one specific human right, namely the right to an adequate standard of living or to
development; and (3) theories that conceive poverty as a cause or consequence of human rights
violations. The paper concludes that the third approach is the most useful in the current state
of development of international human rights law and jurisprudence, but that the second

approach has a lot of potential to push the poverty and human rights agenda forward and it
should be developed further.

Original in English.

KEYWORDS

Poverty - Human rights - Development - Adequate standard of living - Legal obligations.
This paper is published under the creative commons license.
AIEATIHISAE] This paper is available in digital format at <www.surjournal.org>.
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POVERTY AND HUMAN RIGHTS:
FROM RHETORIC TO LEGAL OBLIGATIONS
A CRITICAL ACCOUNT OF CONCEPTUAL FRAMEWORKS?

Fernanda Doz Costa

This world, that offers a banquet to all and closes the door in the
noses of so many, is, at the same time, equalizer and unequal:
equalizer in the ideas and the customs that it imposes, and unequal in
the opportunities that it offers. (Eduardo Galeano)’

Introduction

The often quoted statement that “poverzy itself is a violation of numerous basic human
rights”,* expresses the moral intuition that, in a world rich in resources and the
accumulation of human knowledge, everyone ought to be guaranteed the basic means
for sustaining life, and that those denied these are victims of a fundamental injustice.”
This is reinforced by another intuition, which is that the average opulence in most
societies, and definitely so in developed countries, is more than sufficient to eradicate
poverty from the face of the Earth.> Although those intuitions may be true, such a
broad statement may fall into the so-called “fallacy of exaggeration”. This fallacy calls
every situation of deprivation (i.e. every situation where a basic human need is not
satisfied) a violation of human rights.® However, from an international human rights
law perspective, not every denial constitutes a violation of human rights. The extent
to which it does, is an underdeveloped conceptual discussion in the human rights
literature and practice. This gap has a historic and ideological reason.

Immediately after the drafting of the Universal Declaration of Human Rights
-which proclaimed both freedom from want and freedom from fear- the human
rights and the poverty reduction -or development- movement proceeded on separate
conceptual tracks. This was strongly influenced by cold war politics. Human rights
and development experts worked through parallel sets of intergovernmental
institutions without overlapping and so did the majority of non-governmental
organizations in both fields.”

Since the mid 1990s, there has been increasing recognition of poverty as a

Notes to this text start on page 101.
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human rights problem. The human rights movement has begun to take economic,
social and cultural rights seriously and to recognize the centrality of poverty and
their worst consequences in many human rights violations. The development
movement on the other hand, have adopted rights-based approaches to their work.
Within the United Nations (UN) this happened particularly after the World
Conference on Human Rights in Vienna in 1993, where the indivisibility,
interdependence and interrelation of all human rights were affirmed.® This was
followed by several declarations and resolutions acknowledging the international
preoccupation with global poverty as a human right issue.’

However, these were very broad claims that did not help to clarify the complex problem
of classifying poverty or extreme poverty as a violation of human rights. The major attempts
in this regard where made in the United Nations (UN) by the UN Development Program
(UNDP), the former Commission on Human Rights (replaced by the Human Rights
Council), the Office of the High Commissioner for Human Rights (OHCHR), and the
Educational, Scientific and Cultural Organization (UNESCO)."” Almost all these efforts
were made within the framework of the reforms introduced by the Secretary-General in
1997 of “mainstreaming human rights”™" and the UN common understanding on the
Human Rights Based Approach to Development.'*

Consequently, UN materials are mainly addressed to poverty reduction and
development officials explaining how the mainstreaming human rights approach
should apply to their real life job."> However, international human rights practitioners
still lack conceptual clarity in what is exactly meant by the statement that poverzy
violates human rights, especially from an international human rights law perspective.
Is it a rhetorical declaration expressing moral condemnation or is it a legal claim? If
the latter, what would be the legal consequences for states and other duty holders?
Can the denial of certain rights be described as poverty? Are those rights codified
under human rights law? Do they entail binding obligations for identified duty-
bearers? Are those duties of plausible compliance?

All these questions are complicated, and if they cannot be solved both in theory and
practice, “the notion of poverty as a violation of human rights cannot be taken as more
than an empty and ineffective slogan”. This is a problem for human rights practitioners
that take the indivisibility of human rights seriously, understand the centrality of poverty
in the plight of many human rights victims and are worried about working professionally,
through internationally recognized binding human rights obligations, in the fight against
poverty. There is a notable lack of literature addressed to human rights defenders and
practioners to help them in their work." There are also many uninformed or ideologically
biased oversimplifications that have contributed to the confusion.'®

This paper tries to clarify this conceptual gap, presenting a critical summary of
the most important attempts to conceptually clarify the connection between poverty
and human rights from a human rights law perspective. Its objective is to analyze
different conceptual frameworks, their strengths and weaknesses and to suggest which
one is the most accurate approach from an international human rights law perspective.
Chapter I will address definitions of poverty and human rights, as a first step to
build conceptual clarity. Chapter I will explore the conceptual frameworks developed
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to explain poverty as a human rights violation or denial and will give a critical account
of each of them. These are going to be divided into three groups for reasons of
clarity. The first group will contain the theories that conceive poverty as per se a
violation of human rights. The second group will include the conceptualization of
poverty as a violation of one specific human right, namely the right to an adequate
standard of living or to development. Here I will divide the claims between moral
and legal human rights. Finally, the third group will include those theories that
conceive poverty as a cause or consequence of human rights violations. I will conclude
that the third approach is the most useful in the current state of development of
international human rights law and jurisprudence, but that the second approach has
a lot of potential to advance the human rights and poverty agenda forward and

should be developed further.

I. Towards conceptual clarity:
the notions of poverty and of human rights

At a conceptual level, one can define the work towards poverty reduction and towards
human rights protection with a sufficient degree of abstraction as to be virtually
identical."” A closer view will show that there are significant overlaps and common
objectives but that they are in fact distinct though intersecting endeavors.'® Thus,
part of the conceptual confusion is based in this lack of clarity of what is meant by
the term poverty and by the term human rights. In this section I will analyze the main
possible meanings of both terms that should be taken into account by human rights
practioners when analyzing and understanding the three different approaches to
poverty and human rights that will be developed in the next section.

LA. The concept of poverty

Some of the most eminent social scientists have been trying to define poverty for
more than 200 years."” The significant divergences between the different concepts of
poverty have an impact on the alleged conceptual link between poverty and human
rights. When some people talk about poverty they refer to income poverty, others to
capability deprivation and others to social exclusion.

I.A.1. Income poverty

Poverty has been conventionally viewed as the lack of income or purchasing power.”
According to Jeffrey Sachs, there is agreement on the distinction of three different types
of income poverty: Extreme (or absolute) poverty, moderate poverty, and relative poverty.

“ Extreme poverty means that households cannot meet their basic needs for survival.
They are chronically hungry, unable to access health care, lack the amenities of safe
drinking water and sanitation, cannot afford education for some or all of the children,
and perhaps lack rudimentary shelter and basic articles of clothing, such as shoes.
Unlike moderate and relative poverty, extreme poverty occurs only in developing
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countries. Moderate poverty generally refers to conditions of life in which basic needs
are met, but just barely. Relative poverty generally construed as a household income
level below a given proportion of average national income. The relative poor, in high
income countries, lack access to cultural goods, entertainment, recreation, and to quality
health care, education, and other prerequisites for upward social mobility”.”!

The World Bank uses this paradigm by measuring a person’s income and
establishing a “poverty line” (US$1 a day measured in purchasing power parity),
which represents an income level below which a person is held to be in extreme

poverty.”> Another World Bank category, income between US$1 per day and US$2
per day, can be used to measure “‘moderate poverty”.*

I.A.2. Capability poverty

In the last two decades, the poverty discourse has moved much beyond the income
criterion to the concept of well being.?* This was mainly due to UNDP Human
Development Report (HDR), clearly influenced by Amartya Sen’s “capability approach”,
where poverty is seen as “capability deprivation”. This approach relates the notion of
poverty to the notion of “impoverished lives” and to deprivations in the basic freedoms
that people can and do enjoy. These deprivations include the freedom to be adequately
nourished, the freedom to enjoy adequate living conditions, the freedom to lead
normal spans of life, and the freedom to read and write.” It recognizes that
deprivations in basic freedoms of this type are associated not only with shortfalls in
income but also with systematic deprivations in access to other goods, services and
resources necessary for human survival and development as well as with interpersonal
and contextual variables.*®

The UNDP’s Human Poverty Index (HPI) for example, is an average of three
measures of deprivation: vulnerability to death, deprivation in knowledge and lack
of decent living standards.”

I.A.3. Social exclusion

In the 1970s the concept of social exclusion came into the literature to analyze the
condition of those who are not necessarily income-poor —though many are too- but
who are kept out of the mainstream of society.” The European Foundation described
it as “the process through which individuals or groups are wholly or partially excluded
from full participation in the society in which they live”.?? In the HPI, the indicator
for social exclusion is unemployment and it is exclusively measured in industrialized
countries.

L.B. The concept of human rights
Another difficulty when trying to clarify the links between poverty and human rights

is the confusion between referring to human rights in the moral or in the legal sense.
This is of the outmost importance for human rights practioners. Although the rhetoric

84 m SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS



FERNANDA DOZ COSTA

of human rights is very powerful, most of their work is based on emphasizing the
legally binding obligations of states and other actors regarding international human
rights law. However, the human rights movement is much broader than the
international legal arena. There is an increasing trend to use human rights language
as a legitimating moral discourse that evokes universality and consensus of
fundamental values among otherwise competing traditions on a shared minimum
standard of human dignity.*’

Although both notions of human rights can coexist in harmony; it is clear that
the consequences of calling poverty a violation of human rights in the moral or in
the legal sense are different. The discrepancies are often recalled with regard to
economic and social rights discussions, mainly because of the well known position
of the USA and other international actors who haven’t accepted economic and social
rights as legally binding rights, despite the several international declarations of the
indivisibility of all human rights and the legally binding Covenant on Economic,
Social and Cultural Rights (ESCR) among other legally binding instruments.
However, most of the institutions and states that do not accept such legally binding
obligations do not deny the morality of these claims as ethical entitlements of all
civilized members of the community.”!

While poverty can not be seen as a denial of economic and social rights exclusively
(because also civil and political rights are compromised), its connection with human
rights is mainly addressed through them. As a consequence, the discussions about
whether economic and social rights create legal or moral obligations are particularly
relevant to the poverty and human rights discussion. Unfortunately this is not always
clear in the positions of those who worked on the issue, particularly in the UN
context. Those positions often mix political declarations with legal binding norms
when referring to the links between poverty and human rights, creating more
confusion than clarification.*

Thus, it is important to keep in mind that confusion when analyzing the different
approaches to poverty as a human rights violation. In my analysis, I will always refer
to human rights in the legal sense, as a set of internationally legally binding norms
based on international treaties as well as agreed and/or authorized interpretations of
those instruments.

II. The link between poverty and human rights:
three conceptual frameworks

When experts and scholars refer to links between poverty and human rights, they
hardly ever refer to poverty as exclusively “lack of income”, but to a complex concept
of poverty which also involves “capability deprivation”. This is so because the
‘capability approach’ is widely recognized as the conceptual “bridge” between poverty
and human rights, since it incorporates new variables to economics that reflect the
intrinsic and instrumental value of fundamental freedoms and human rights.*
While exploring the literature on poverty and human rights, I found different
approaches that can roughly be classified into three conceptual frameworks. One is

Year 5 ¢ Number 9 » Sdo Paulo * December 2008 M 85



POVERTY AND HUMAN RIGHTS: FROM RHETORIC TO LEGAL OBLIGATIONS
A CRITICAL ACCOUNT OF CONCEPTUAL FRAMEWORKS

to consider poverty per seas a violation of all or several human rights. The second is
to consider freedom from poverty as an independent human right. Finally, poverty
is seen as a cause or consequence of the violation of some human rights. These three
approaches are not incompatible. In fact, sometimes they overlap. However, there
are clear differences among them, especially in relation to the legal obligations of
states and other actors. Thus, for the sake of conceptual clarity, I have considered it
useful to divide their analysis into three categories.

11.A. Poverty itself as a denial (or violation) of human rights

This approach sees poverty as incompatible with human dignity. Given that human
dignity is the foundation for human rights, poverty is therefore a denial of all human
rights. In Mary Robinson’s words:

[e]xtreme poverty to me is the greatest denial of the exercise of human rights. You don’t vote,
you don’t participate in any political activity, your views aren’t listened to, you have no
Jood, you have no shelter, your children are dying of preventable diseases - you don’t even
have the right to clean water. Its a denial of the dignity and worth of each individual

which is what the universal declaration proclaims.**

The UNDP has also followed this approach, stating that “[ploverty is a denial of
human rights’ and that the “elimination of poverty should be addressed as a basic
entitlement and a human right — not merely as an act of charity” >

The most developed version of this approach was done by the Office of the
High Commissioner for Human Rights (OHCHR); so I will concentrate my analysis
in their account of this approach. “Poverty can be defined equivalently as either the
failure of basic freedoms — from the perspective of capabilities- or the non-fulfillment
of rights to those freedoms — from the perspective of human rights.”** However,
according to the OHCHR non-fulfillment of human rights constitutes poverty only
when:

* The human rights involved are those that correspond to the capabilities that
are considered basic by a given society; and

* Inadequate command over economic resources plays a role in the causal chain
leading to the non-fulfillment of human rights.””

The OHCHR argues that the widespread use of Sen’s “capability approach” is
an appropriate conceptualization of poverty from a human rights perspective
and that there is a “natural transition from capabilities to rights” *® The focus on
human freedom is the common element that links the two approaches according
to them.” They explain that under the capability approach, poverty is “the failure
of basic capabilities to reach certain minimally acceptable levels”® and it is also
“the absence or inadequate realization of certain basic freedoms”.** Under this
explanation, it would seem logical to assume “basic capabilities” and “basic
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[freedoms” as equivalent terms. Consequently, being freedom the common element
that links the two approaches, there is a conceptual equivalence between basic
[freedoms (or basic capabilities) and rights, according to them.

I find some difficulties in this theoretical correspondence. First, the concept of
basic capabilities is contingent (i.e. what is basic in one society may not be basic in
another), while human rights are not. Second, the content of each basic capability is
also contingent (i.e. what is basic shelter in one society may be less or more than basic
in another), while international human rights law and jurisprudence is defining universal
minimum core content of rights.”? I will analyze those difficulties in more detail bellow.

According to the OHCHR “since poverty denotes an extreme form of
deprivation, only those capability failures would count as poverty that are deemed
to be basic in some order of priority”.” The OHCHR argues that different
communities may of course have a different understanding of what would qualify
as “basic” capabilities.* There is a tension here with the human rights discourse
which jeopardizes the alleged conceptual equivalence. The “capability set” that
each society will list as basic can't be equivalent to human rights; because the
universality of the catalogue of human rights is beyond any political discussion
and communities preferences. The OHCHR implicitly recognize this conflict
arguing that although there is some degree of relativity in the concept of poverty;
from empirical observation it is possible to identify certain basic capabilities that
would be common to all. © But still here there is a conceptual pitfall, because the
human rights discourse does not claim universality based on an empirical
observation but rather on a moral and legal imperative.

Anticipating some of these criticisms, the OHCHR argues that the human
rights definition of a social phenomenon does not need to be made in reference to
all human rights in order not to violate the principle of indivisibility.* Thus, the
characterization of poverty does not necessarily have to include all human rights to
be compatible with the indivisibility of these rights. This is perfectly logical. But this
is precisely another reason to avoid considering the concept of basic capabilities as
equivalent to the notion of human rights.

In my opinion, the proposed conceptual equivalence between basic capabilities
and human rights is both inaccurate and too risky. Having a contingent definition of
the basic capabilities that constitute poverty is acceptable. However once you have
entered into the human rights discourse, the catalogue of rights is not contingent
upon different community preferences, life styles or resources. If what is deemed “basic”
in one society is not “basic” in another, then it is too risky to make this contingent
concept of “basic capabilities” equivalent to human rights without further clarification.

My second concern with the proposed conceptual equivalence refers to the
definition of the content of basic capabilities and human rights. According to the
OHCHR the capability approach “people living in different cultural environments
might feel that they need different amounts of clothing in order to have the capability
to be clothed at a minimally acceptable level [...] It would, therefore, be a mistake to
define and measure poverty in terms of a uniformly low level of command over
economic resources, when the fundamental concern is with a person’s capabilities”.*
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The human rights movement is, on the other hand, struggling to define and create
consensus on the minimum core content of economic and social rights. The using of
this relative concept of basic capabilities as equivalent to human rights may be
counterproductive in this attempt.

In this respect, the OHCHR argue that while the human rights approach
imposes an obligation on duty-holders to work towards poverty reduction, it does
not make the unreasonable demand that all human rights must be realized
immediately, but progressively and subject to the availability of resources. Accordingly,
the precise obligations arising from some human rights vary over time in relation to
the same State (progressive realization) and from one State to another (because of
differing resource availability).

Although this is true, I still find a conceptual difficulty here. There is a difference
between the content of a human right and the obligations that arise for the State. The
concept of progressive realization does not mean that the content of the rights are
variable. The rights have different components, some of them characterized as
“minimum core content”’, which are defined as the “minimum essential levels of
each right”*® and which constitute the nature or essence of the right. This minimum
core content must be immediately ensured by each state party of the ICESCR.%
However, all the components of the right are important and the ultimate goal is full
implementation. This is why states have progressive obligations towards the full
realization of the right. Those progressive obligations are the ones that may vary
from state to state. However, the nature and core content of the rights are not
contingent upon a state’s resources nor do they vary within or between states as
suggested.

My view is that this valuable intent to close the gap between the language of both
movements goes too far and can be counterproductive for the claim of universality
and equal enforceability of economic, social and cultural rights. “From the human
rights perspective, it is of the outmost importance to clarify (vague) treaty norms in
order to make clear to governments and other actors involved the precise meaning of
treaty obligations.” Linking human rights with an essentially contingent concept of
‘basic capability’ without further clarification seems to move exactly in the opposite
direction. As we will see bellow (in II.B.2.3: Poverty as the violation of the right to an
adequate standard of living), there is another possible way of linking capabilities and
human rights without compromising human rights law developments towards
clarification of state obligations and instead strengthening that effort.

I1.B. A human right to be free from poverty

This proposal comes from the idea that poverty is a distinct violation of one specific
human right, the ‘right to be free from poverty’. This is the main thesis underlying
UNESCO’s draft document “Abolishing Poverty Through the International Human
Rights Framework” ' Although it is very similar to the previous paradigm, the main
difference is that here poverty is not considered the denial of all or several human
rights but the violation of one specific human right. It is different from the third
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conceptual framework as well, since the latest considers poverty as a cause or as a
result of human rights violations, while here poverty is izselfthe human right violation.

This proposal focuses on the so called absolute (or extreme) poverty, defined as a
deprivation of what is required to live a life that is worth living.”* In this sense, it
expounds that everyone has the right to the means of basic subsistence. In this
approach, the moral claim is clearly differentiated from the legal claim; so I will
analyze them separately.

I1.B.1. Freedom from poverty as a moral human right

Vizard argues that many influential political theories -both in the libertarian and the
liberal traditions- failed to include poverty in the characterization of human rights.>
According to her, such theories have searched for impartiality in ethics (as a response
to the relativist critique) and claimed to be independent from any conception of
good or from any particular view of the ends freedom can serve. They have built an
exclusively negative theory of freedoms and human rights. Although freedom from
poverty could fit within a theory of negative freedom (e.g. Pogge’s thesis explained
below), traditionally it was rejected, basically because the theory was extended to
necessarily require negative obligations of non-intervention and non-interference,
while freedom from poverty also requires positive freedoms.” This is clearly the
basis upon which was built the categorical differentiation between civil and political
rights (the so called negative-rights) and economic and social rights (or so called
positive-rights).

The liberal tradition very much influenced human rights practice and theory,
and it is not surprising that poverty was conceived, in the best case scenario, as a
national problem of social injustice but not as a violation of universal human rights.
However, liberalism is not the unique philosophical foundation of human rights.
Indeed, it is not possible to find one specific philosophical foundation of human
rights. Not even its cornerstone, the universal Declaration of Human Rights, has an
unique philosophical foundation because it was the result of a political compromise
not a self-evident truth.>® However, the influence of the liberal tradition in the human
rights discourse can not be denied. In this sense, the theories grouped here are of
utmost importance to contest the liberal assumptions related to poverty and to
advocate the inclusion of freedom from poverty as a fundamental human rights
concern.

In this context, Pogge’s thesis in World Poverty and Human Rights is a major
attempt to move this debate forward, locating his theory within the traditional liberal
idea of negative obligations. In this collection, including several of his essays on
global justice, he argues in favor of a moral human right that everyone has to a standard
of living adequate for health and well being>® He goes further to give meaning to this
right, positing that governments and citizens of affluent democracies have a negative
duty towards the global poor, namely a duty not to uphold a global structure that
violates human rights.”” Pogge contests Rawls” thesis that equality is a political demand
that only applies to the Nation State,”® arguing that the global order in which all
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national governments participate, along with international and supranational
institutions, generates injustice.”” Indeed, he argues that poverty in developing
countries cannot be seen as disconnected from industrialized countries’ affluence.*

Amartya Sen has also contributed to the debates in ethics and political theory to
overcome the theoretical obstacles to viewing global poverty as a violation of human
rights.®’ His ‘capability approach’ departs from many other frameworks and moves
beyond Rawls position in many ways.® Particularly relevant here is that Sen, unlike
Pogge, contests the liberal assumption that freedoms only imply negative obligations.
Sen builds a broad theory that incorporates positive obligations of assistance and aid
towards the global poor and supports a sub-class of fundamental freedoms and human
rights that focuses directly on the valuable things that people can do and be.®

Both Pogge and Sen have developed political and moral theories that include
freedom from poverty as a major human rights concern. There is not doubt that
those theories will have a major impact in the development of a legal human right to
be free from poverty in the future. Especially since, as I will argue in the following
section, the legal human right to be free from poverty needs further development.

I1.B.2. Freedom from poverty as a legal human right

Because the “right to be free from poverty” is not recognized as such in international
human rights law; the legal dimension of this approach is built from one or several
legally binding obligations that have already been recognized in international human
rights law. There are several versions of this approach that I will summarize bellow.
On the one hand, those who build a right to be free from extreme poverty with
several already recognized human rights law obligations (see II.B.2.1). On the other
hand, those who argue that the right to be free from poverty is the logic flip side of
the right to an adequate standard of living (see 11.B.2.2) or the right to development
(see I1.B.2.3).%

II.B.2.1. A legal human right to be free from extreme poverty

The former UN Independent Expert for Human Rights and Extreme Poverty argued
that poverty is not to be defined as the absence of human rights, as these two concepts
are not equivalent (this position will be analyzed in the third approach, poverty as a
cause or consequence of human rights violation). However, when the analysis is
narrowed to extreme poverty, he argues that there is a legally binding obligation
upon states to end poverty.®> This is why his position towards extreme poverty will be
analyzed under this second approach.

Extreme poverty is extreme deprivation of income, capabilities and social
exclusion.®® By narrowing the analysis, he is trying to constrict the number of people
involved in the concept, with a pragmatic view.”” According to him, the international
community will be more willing to accept this binding obligation if there is a more
manageable number of people (the extremely poor), who are clearly and demonstrably
most vulnerable to suffering from all forms of deprivation.®® He strengthens his
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position arguing that the denials related to extreme poverty are easily identified with
already recognized human rights law obligations® and that poverty eradication
procedures would qualify as customary law.”” “Removing conditions of extreme
poverty then should be treated as a ‘core’ obligation which should be realized
immediately and not subjected to progressive realization.””!

Although very appealing, I find this position problematic from a human rights
perspective because there is an assumption that although many human rights of poor
people are being denied or violated, to achieve results it is necessary to make a
compromise. Thus, to convince the international community (which is a euphemism
for donor-countries) to accept this legally binding obligation, he is prepared to “leave
outside the deal” a group of people who are also suffering human rights violations.
This is problematic in two senses. First, because it is far from clear that by reducing the
number of people involved in the concept of a human right violation, governments
will be more willing to accept their obligations. In fact in the same report the
Independent Expert recognizes that the main reason why poverty eradication programs
have not been adopted is that countries have shown no political will and because of
groups pressing for competing objectives.”” Second, I agree that poverty reduction
strategies need to involve tradeoffs and the human rights movement should acknowledge
this. However, I think it is unacceptable if the tradeoffs are made in a normative claim
such as here. It is acceptable to recognize the need to prioritize when allocating resources
as a matter of policy, but it is unacceptable to make the definition of a human rights
violation dependant on this tradeoff. Even in the hypothesis that his definition of
extreme poverty is accurate from a human rights perspective, I do not think it is
acceptable to justify a normative claim for doubtful pragmatic reasons.

I am not convinced by the idea that the best way to eradicate poverty, and the
human rights violations connected to it, is to establish a new definition of poverty. I
agree that making a human rights claim and defining legally binding obligations for
states and other actors is desirable and a compelling resource to the fight against
poverty. However, I think what is needed here is conceptual clarity of the links
between two already developed fields and not a re-definition of them.

II.B.2.2. Poverty as the violation of the right to development

In a recent paper, Sengupta’ argued in favor of considering poverty as a violation of
the human right to development. That right has been recognized by the international
community in the 1986 UN Declaration on the Right to Development and in the
Vienna Declaration of 1993, but it has not been codified in a legally binding document.”
“This is the right to a process of development in which all human rights and fundamental
freedoms are realized, and is seen as an evolving social arrangement and international
order that facilitates the realization of, and actually realizes in a progressive manner, all
those rights.”” In this definition, the right to development is a human right in itself
but it is also a composite right, constituted by other human rights that form the core
of its content. Thus, “the composite right improves, that is, is increasingly realized, if
some rights are improved, but no right regresses or is violated”.”®
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This last characteristic of the right to development is viewed as the comparative
advantage of recognizing poverty as a violation of a specific but complex human
right. It helps to determine that the right to development is violated when some of
the component rights have regressed or deteriorated. At the same time, it avoids
defining poverty in unreasonably large human rights terms (i.e. like a violation of all
human rights), making the claim virtually useless. Lastly, the obligation of the duty-
holder (which is to undertake a development policy that will progressively realize
the component rights without regressing any of them) is realizable in a progressive
way and it is more clearly identifiable.

Although this is a very compelling argument, the problems with this position
are straight forward. It is already difficult to reach international consensus regarding
the scope, core content and nature of many economic and social rights which are
codified in international human rights law and have monitoring bodies which are
slowly building their substance. It is therefore much more difficult to make the case
for the right to development, a discussion which is not without difficulties in the
international community and has been extremely politicized. However, it is clear
that there is a right to development recognized in international human rights law
and; given that in the future agreement is reached about its scope, clear obligations,
duty bearers and duty holders this approach has an important potential to explain
the link between poverty and human rights.

I1.B.2.3. Poverty as the violation of the right to an
adequate standard of living

Vizard also makes a legal claim about poverty as a human rights violation.”” Her
work is a valuable and useful attempt to justify a legally binding obligation on states
and other actors to eradicate poverty. According to her, the capability approach
provides a framework in which “the capability to achieve a standard of living adequate
for survival and development- including adequate nutrition, safe water and sanitation,
shelter and housing, access to basic health and social services and education- is
characterized as a basic human right that governments and other actors have individual
and collective obligations to defend and support”.”®

She justifies a broad conception of legal human rights that takes into account
global poverty in several international norms,” as well as regional and national ones.
She also points to authoritative international standards and other “soft law” principles.
Vizard claims that the capability approach can be used as a conceptual framework
by international human rights law practitioners to deal with the complexities of
poverty and its implications for the enjoyment of human rights.* She reinforces this
claim pointing out eight correlations between the “capability approach” and evolving
standards in international human rights law and jurisprudence.”

Unlike the paper of the OHCHR discussed in chapter II.A, she concedes that
her proposal is not a necessary consequence of the ‘capability approach’ and that Sen
himself has often downplayed the necessity of international human rights law in
codifying and reinforcing human rights.®? Acknowledging that the ‘capability
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approach’ is substantially incomplete and that it can be consistent and combinable
with several different theories of value, she proposes to use international human
rights law and standards as a background theory.® The practical consequences of this
proposal would be to give to the contingent concept of ‘basic capabilities set’ a
normative background. In this way, both the list of basic capabilities and their content
would have universality through international human rights norms. If this proposal
is adopted, the list of basic capabilities will not be contingent upon different states
preferences any more but will be specified by the human rights catalogue which is
binding on that state. The content of those basic capabilities in turn, will be specified
by international human rights law standards.

I believe that this is a very attractive proposal and one that should be developed
forward. However, the obvious difficulty here is that the set of standards and indicators
to measure state compliance in relation to economic and social rights, which are necessary
to give universal content to some basic capabilities, is notably underdeveloped. The
political and ideological reasons for this reality have been pointed out several times,
just as the different intellectual “obstacles” to give these rights full enforceability have
also been successfully contested.* However, given the current state of affairs, it is
unfortunately an underdeveloped field. Vizard’s proposal thought, could be instrumental
in putting pressure on the monitoring bodies and other relevant actors to fully develop
clear standards and indicators. Another issue to be developed further in this theory is
the link of poverty with the violation of several civil and political rights.

Vizard’s work is addressed to human rights and development communities.
She highlights that international human rights law and the “capability approach”
have complementary and reinforcing elements and that these elements provide the
basis for a cross-disciplinary framework for analyzing poverty as a human rights
issue. I believe she provides an important framework and conceptual clarity to the
actual links between the idea of a “basic capability set”, international human rights
law and international machinery for monitoring and enforcement.

This is particularly important for the human rights community. It should be
acknowledged that one of the main difficulties for human rights specialists is the
lack of analytical tools to deal with complicated policy questions related to social
and economic rights. Such questions call for interdisciplinary work, incorporating
notions of economics, sociology and public policy into a human rights analysis. In
this respect, Vizard’s monograph is an important conceptual work for human rights
practitioners, which helps to understand how to apply some basic economic concepts.

11.C. Poverty as a cause or consequence of
human rights denials (or violations)

This third conceptual approach conceives poverty as the cause of many human rights
violations, mainly economic and social rights, but also civil and political rights. The
difference with the first approach is that poverty is not considered a prioria human
rights violation but a cause of human rights violations (because it socially excludes a
group of people whose human rights are then systematically violated). Neither is it

Year 5 ¢ Number 9 * Sdo Paulo * December 2008 B 93



POVERTY AND HUMAN RIGHTS: FROM RHETORIC TO LEGAL OBLIGATIONS
A CRITICAL ACCOUNT OF CONCEPTUAL FRAMEWORKS

considered a necessary result of human rights violations, pointing out however that
some human rights violations lead to poverty.® The difference with the second
approach on the other hand; is that poverty is not the violation of one human right
such as the right to development; the right to an adequate standard of living or a
combination of several others; but as a factual situation that may cause or be the
result of several human rights violations.

The Vienna Declaration has characterized extreme poverty as a violation of
human dignity*® but avoided calling it a violation of human rights, arguably because
of the reluctance of governments to accept legal responsibility.’” It observes that
the “existence of widespread extreme poverty inhibits the full and effective
enjoyment of human rights”.*®

It seems that poverty is conceptualized as a situation where human rights are
unlikely to be fulfilled and the fight against poverty as a beneficial atmosphere to the
achievement of human rights. However poverty is not per se a violation of human
rights, since there are several conceptual steps before naming poverty as a human
rights violation. Philip Alston for example, considers that poverty is a violation of
human rights only:

* to the extent that a government or other relevant actor has failed to take
measures that would have been feasible (“to the maximum of its available
resources’, as the language of the ICESCR puts it); and

* where those measures could have had the effect of avoiding or mitigating
the plight in which an individual living in poverty finds him or herself.®

In a similar vein, the former UN Independent Expert on Human Rights and
Extreme Poverty argued that poverty cannot be defined as the absence of human
rights as these two concepts are not equivalent.”” According to him, the link
between the two concepts is not straight forward, since the space of ‘capability’
(the denial of which constitutes poverty) is much broader than human rights.”!
Poverty can be alleviated and human rights still violated. However, if human
rights are realized there may not be any poverty.”” He suggested that it would be
more accurate to consider poverty eradication as playing an instrumental role in
creating conditions of well-being for the rights holder”> He pointed out that
here the policy discussion will be centered on the fulfillment of those rights that
may or may not be sufficient to eradicate poverty. He defended this proposition
arguing that “[iJt can be demonstrated, both empirically and logically, that a
violation of human rights would cause and be instrumental in creating a state of
poverty”.” Thus, there are several steps from denial to violation: »

* First, identify concrete programs of action that are technically possible and
institutionally viable (such as resource constraints and rules of international
transactions).

* Second, identify duty holders and their specific duties, which if fully carried
out would implement those programs (even if they do not have direct
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responsibility for creating conditions of poverty it would be possible to say
that the duty bearers are violating their obligations to fulfill the rights if there
are feasible programs and they are not implementing them).

This position seems to be more realistic and legally accurate than the two previous
one. The complexities of the phenomenon of poverty, especially the diverse causes
which are not always within the state’s control, make it very difficult to assume that
poverty implies human rights violations without further inquiries. It is clear that
civil, political, economic and social rights will not all be fulfilled in a poverty scenario.
However, with the present development of international human rights law and
standards, it seems reasonable to require empirical and analytical evidence to establish
that one specific deprivation, which is clearly characterized as poverty, is at the same
time a human rights violation. The analytical effort needed is to prove that the state
had violated a concrete human rights obligation that was feasible and could have
had a positive impact.

Conclusion

The different approaches summarized in this paper share the conviction that
poverty is not only a deprivation of economic or material resources but also a
violation of human dignity too. In that respect, it is indisputable that there are
links between human rights violations and the complex social, cultural, political
and economic aspects of the phenomenon of poverty. As a consequence, the
development and the human rights field are beginning to overlap. For moral,
legal and practical reasons that are beyond the scope of this paper; there is a
consensus between the different conceptual frameworks analyzed here that a
rights-based approach to poverty reduction is the best way of approaching the
issue and will reinforce the fight against poverty in many significant ways. That
is the main rationale behind the UN efforts to mainstream human rights into all
their activities, particularly in the work of development agencies. With different
degrees of success, ranging from UNDP unconditional adherence to this principle
to IMF absolute ignorance, it is true that the discussion is alive and many
interesting conclusions have been reached. In particular, the OHCHR Draft
Guidelines’® and a recent UNDP work on indicators,”” as well as the work of
several scholars, are important efforts to give concrete shape and guidelines to
the claims of a human-rights based approach to development.

However, it is less clear what the implications for human rights practioners
of this human rights-based approach to development are. There is still a lack of
clarity on basic conceptual notions relating to human rights violations which are
somehow related or caused by poverty. As stated in this paper, this was mainly due
to a political bias of the human rights community, exacerbated by Cold-War false
dichotomy between civil and political rights on the one hand, and economic and
social rights on the other.

Thus, there is a compelling need to develop analytical and strategic materials
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that will link the phenomenon of poverty to human rights violations. This is especially
important for human rights practitioners that takes the indivisibility of rights seriously
and have empirical evidence of the range of human rights violations that people
living in poverty suffer in a disproportionate way, compared to those who are not
living in poverty. From that point of view; this paper summarized three different
approaches that explain the link between poverty and human rights. They were
critically analyzed not only according to their conceptual accuracy from a human
rights law perspective; but taking into account how useful they are for human rights
practitioners.

In my view, the first one is the least accurate and helpful; i.e. to consider poverty
as a per se violation of human rights. It contains the risk of oversimplifying the issue
and loosing clarity and impact in the attempt to link both fields. In the current state
of affairs the third approach, which is to consider poverty as a cause of human rights
violations, seems to be the safest and clearest. It does not require further elaboration
by the international community given the consensus that has been expressed, at
least rhetorically, many times. It also presents challenging questions such as defining
clear obligations of duty holders, and presents an opportunity to further develop
indicators, standards and other analytical tools to measure the compliance of
obligations regarding economic and social rights. However, the second approach -to
consider poverty as the violation of one specific human right- is normatively feasible
and is the most ambitious. Among the different proposals, I believe Vizard’s effort to
conceptualize poverty as the violation of the human right to an adequate standard of
living is the most powerful and promising one. In this respect, since human rights
law is an evolving discipline and the human rights movement was effective and
powerful in setting far reaching goals that will push the social change forward, this is
an approach that should be developed and which the human rights movement should
pay attention to.

More research needs to be done. In particular, some of the questions on definition
of legal obligations, duty-holder and duty-bearer need to be answered. Also, whether
there is a right to a particular action or to a reasonable policy and how that
reasonableness should be defined. Moreover, we need to scrutinize whether the
traditional human rights outcome-focus policy analysis needs to be revisited,
particularly when a reasonable policy is not producing the fulfillment of human
rights because of other social (or international) arrangements, which are outside the
state’s control. Finally, the donor-countries, intergovernmental agencies and private
actors all have strong influence in the efforts to eradicate poverty and in associated
policy decisions and their responsibility needs to be address. As such a central issue
is to develop the nature of their obligations.

In today’s world, the human rights movement is risking its credibility and moral
strength if it fails to take account of the suffering of millions of people living in
poverty and to name that suffering as a human rights violation. Intellectual obstacles
cannot be used as an excuse anymore. The powerful human rights machinery needs
to be put to the service of those who are still waiting to be invited to the banquet of
this opulent world.
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FERNANDA DOZ COSTA

RESUMO

Definir a pobreza como uma violagao de direitos humanos envolve conceitos ainda pouco
claros. Isto ¢ especialmente problemdtico para aqueles que trabalham em direitos humanos e
levam a sério a indivisibilidade prépria destes direitos; para aqueles que procuram entender o
papel central da pobreza no sofrimento de muitas vitimas de direitos humanos e se preocupam
em atuar de maneira profissional neste tema, utilizando como ferramenta na luta contra a
pobreza as obrigagoes de direitos humanos jd reconhecidas internacionalmente. O presente
artigo procura esclarecer esta lacuna conceitual, apresentando um resumo critico das principais
propostas para elucidar, a partir de uma perspectiva juridica dos direitos humanos, os conceitos
pertinentes a relagdo entre pobreza e direitos humanos. Este artigo identifica trés formas
distintas de relacionar estes conceitos: (1) teorias que concebem a pobreza, por si sé, como uma
violagio de direitos humanos; (2) teorias que definem a pobreza como uma violagio de um
direito humano espectfico, a saber, o direito a um nivel de vida adequado ou o direito ao
desenvolvimento; e (3) teorias que consideram a pobreza como causa ou conseqiiéncia de
violagoes de direitos humanos. Defenderei, em minha conclusio, que a terceira abordagem ¢ a
mais ttil diante do atual estdgio do direito e da jurisprudéncia internacionais de direitos
humanos. A segunda perspectiva, no entanto, tende fortemente a promover o debate sobre

pobreza e direitos humanos e, portanto, deveria ser melhor elaborada.

PALAVRAS-CHAVE
Pobreza — Direitos humanos — Desenvolvimento — Nivel de vida adequado — Obriga¢oes

juridicas

RESUMEN

La autora afirma que no exite ain claridad conceptual en la nocién de la pobreza como
violacién a los derechos humanos. El articulo intenta clarificar este vacio conceptual. Presenta
un resumen critico de los intentos mds importantes de clarificar la conexién entre pobreza y
derechos humanos desde la perspectiva del derecho internacional de los derechos humanos.
Analiza diferentes marcos conceptuales, sus fortalezas y sus debilidades. El articulo identifica
tres modelos diferentes para vincular ambos conceptos: (1) teorias que conciben a la pobreza
como una violacién de derechos humanos en s7 misma; (2) teorfas que conceptualizan a la
pobreza como una violacién a un derecho humano espectfico, a saber el derecho a un nivel
adecuado de vida o al desarrollo; y (3) teorias que conciben a la pobreza como una causa o
consecuencia de violaciones a los derechos humanos. El ensayo concluye que el tercer enfoque es el
mds atil en el estado actual de desarrollo del derecho y la jurisprudencia internacional, pero
que el segundo enfoque tiene mucho potencial para avanzar la agenda de pobreza y derechos

humanos que debe continuar siendo desarrollada.

PALABRAS CLAVES

Pobreza - Derechos humanos - Desarrollo - Nivel adecuado de vida - Obligaciones legales
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